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DRAFT LAW OF THE REPUBLIC OF TAJIKISTAN
On State guarantees of equal rights for men and women and equal opportunities in the exercise of such rights.

The Law regulates relations with the purpose of ensuring equal rights for men and women in the social, political, and cultural spheres, and in any other sphere, which law has the purpose of eliminating discrimination on the basis of sex. The Law establishes state guarantees of equal opportunities for men and women.

CHAPTER 1. General provisions.

Article 1. Main definitions.

The following defined terms are used in the Law:

· gender - social relations between men and women in all spheres of public life, including rights, ideology and culture.
· gender policy – state social activity aimed at ensuring gender equality.

· equal rights – equality of rights, obligations and responsibilities of men and women under the Law.

· gender equality – equal gender status and equal opportunities for the exercise of rights, allowing men and women to develop their potential abilities, skills for participation in political, economic, social and cultural progress and use of its achievements.

· equal opportunities – practical achievement of equal conditions for the exercise of rights by men and women in conformity with the Constitution and laws of the Republic of Tajikistan and also generally accepted norms and principles of international law.

· discrimination( – any distinction, exclusion or restriction on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.  

Article 2. Legislation of the Republic of Tajikistan on state guarantees for equal rights of men and women and equal opportunities in the exercise of such rights.

Legislation of the Republic of Tajikistan on state guarantees for equal rights of men and women and equal opportunities in the exercise of such rights is based on the Constitution of the Republic of Tajikistan, which consists of the Law, other normative legal acts and also international and legal acts recognized by the Republic of Tajikistan.

Article 3. Prohibition of Discrimination

Discrimination is prohibited on the basis of sex in any sphere.

Violation of the main principle of gender equality (violation in the conduct of the state policy or commitment of any action which places men and women in an unequal position on the basis of sex) is considered to be an act of discrimination and is subject to prohibition in accordance with the order established by the Law.


Normative legal acts containing discriminatory norms on the basis of sex are ineffective.


Exceptions to the prohibition of discrimination: 

· special measures undertaken for the protection of the health of men and women; 
· special protection of women in respect of pregnancy and birth;(( and 
· practical measures undertaken for the implementation of provisions of the law.

Article 4. Obligations of public authorities on ensuring equal opportunities for men and women (gender equality)

Within their competence, organs of state power, hukumats, are obliged to:

· conduct gender education for all officials using the system of training and re-training of specialists of the state apparatus;
· assist in the achievement of equal opportunities for men and women, including by the adoption of normative legal acts, the creation of procedures and the taking of other concrete measures, including the elimination of all rationales and conditions impeding the achievement of real gender equality;

· elaborate and introduce special programs aimed at the elimination of discrimination on the basis of sex in daily life; and

· include measures in state programs the purpose of which is to ensure the constitutional rights of citizens and the strengthening of the stability of society, in the regional plan of action on social sphere development and also in measures taken with the purpose of ensuring gender equality.

Article 5. Equal representation of men and women in state organs


The State guarantees equal participation of men and women in the governing of the State. The State ensures equal representation of any sex in legislative, executive and judicial branches of state power via legal, organizational and other mechanisms.
Article 6. State guarantees on ensuring equal opportunities of men and women in the sphere of education and science


Institutions of science and education of any property form*** are obliged to:

· ensure equal conditions for men and women regarding access to main, general, secondary professional and higher education, to all forms of professional education and qualification for advancement, and to participation in the fulfillment of educational and scientific progress;

· incorporate gender studies courses in educational curriculums, promote the development of research on questions of gender equality and conduct programs designed to promote gender awareness of citizens;

· use educational programs and manuals that do not include statements that are discriminatory on the basis of sex; and
· create favorable conditions for girls from the mountain rayons and rural areas for their admission to university and further education in secondary and higher professional educational institutions. 

This article is also effective in respect of education and qualification for advancement in the military educational institutions. 
Article 7.  Consideration of family responsibilities of employees of either sex while carrying out service and labor duties


During the course of the hire, promotion, professional education, establishment of labor regimes and also retirement of employees including officials, the requirements of legislation in respect of the rights and guarantees to a person of either sex with family obligations should be taken into account.

Employers should have system of retraining and advancing the qualifications of employees of either sex, essentially including that required in connection with breaks in labor activity permitted by the legislation such as birth, the raising of children, military service, and fulfillment of other state duties.
Chapter 2. State guarantees for ensuring equal opportunities of men and women in the implementation of the election law.

Article 8. Ensuring equal opportunities of men and women in the implementation of the election law.


The election system of the Republic Tajikistan is recognized to ensure equal election rights and to guarantee for a person of either sex the right to participate in the political process.


In respect of the promotion of political party or election block candidates for elections taking place all over Tajikistan, male and female candidates should be represented equally in each list.

Article 9. Ensuring equal opportunities of men and women in the formation of election commissions


The Constitutional principle of equal rights and equal opportunities for men and women should guide the formation of the Central commission on elections and the oblast, city, rayon and district election commissions as well as the conduct of Referendums.
Chapter 3. Guarantees for ensuring equal opportunities of men and women in the sphere of state service.
Article 10. Ensuring equal opportunities for men and women in respect of state service.


It is prohibited to establish any direct or indirect restrictions or advantages on the basis of sex in respect of state service.


Heads of state organs and appropriate officials are obliged to ensure equal access of citizens to state service positions in conformity with skills and professional preparation without regard to the sex of the candidate.


Men and women should equally participate in the competitions for vacant positions, including leadership positions.

The advertisement of competitions for only one sex is not allowable.

Article 11. Ensuring equal access of men and women to the competitions for positions of the state service 
The holding of competitions for vacant positions in the state service are ensured by the human resources departments of state organs, the participation of which in competitive commissions is obligatory.
The human resources departments of state organs are obliged to submit to a competitive commission data on gender balance in the state service in addition to information about education and professional training of individuals taking part in the contest as required by the law. Analogous data must be submitted by the human resources departments of state organs in connection with the attestation of officials, promotion, and increase of salaries. 
CHAPTER 4. Guarantees for the purpose of ensuring equal opportunities of men and women in the social-economic sphere.
Article 12. Obligations of organs of state power, organs of local self-government of state power on ensuring equal rights for men and women in the social economic sphere. 

Organs of state power, local organs of state power and heads of organizations of all property forms are obliged to ensure equal access for men and women to the economic resources of society, including movable property, real estate, land, financial assets, credits and also ensuring free enterprise and any other activity not prohibited by legislative acts.

Article 13. Advancing gender equality in the sphere of labor relations

For the purposes of advancing the achievement of gender equality in the sphere of labor relations, the employer (head of state organ or organization of any property form) must ensure:
· equal opportunities for men and women in connection with the conclusion of labor contracts;

· equal access of men and women to vacant positions;

· equal salary for men and women, having the same position

· equal opportunities to obtain qualifications for advancement, retraining, and promotions; and
· safe labor conditions, ensuring life and health for both men and women.

Article 14. Showing lack of intention in the case of discrimination on the basis of sex
In the event of a labor suit in respect of discrimination on the basis of 

sex filed in court or another organ by an employee, trade union or another public union, which suit aims to protect the interests of an employee, the employer has the burden to demonstrate the lack of discriminatory intent in the case of discrimination.
Article 15. Guarantees for gender equality in respect of the mass termination of employees
In the event of the mass termination of employees exceeding one-third (1/3rd) of the total number of employees of an enterprise, institution, organization, the number of terminated individuals of one sex should be proportional to the percentage that individuals of that sex represents among the personnel remaining with the enterprise, institution or organization.
Article 16. Including measures on ensuring equal opportunities of men and women in the collective contracts and agreements

In connection with collective-contract regulation of the social labor relations, it is necessary to include in collective contracts and agreements provisions ensuring equal rights and opportunities of men and women and conditions that enable men and women to combine their professional and family duties.
Trade unions, employers and authorized state organs are responsible for ensuring that such rights, opportunities and conditions are preserved in collective contracts and agreements. 
Article 17. Monitoring for ensuring equal rights of men and women and equal opportunities in the exercise of such rights in the social economic sphere

For the purposes of conducting a system analysis of the achievement of equal rights and equal opportunities of men and women in the social labor sphere,**** evaluating whether changed circumstances require measures to prevent discrimination on the basis of sex or elimination of existing discrimination on the basis of sex, and also for drafting proposals to create state social programs, the competent organ of the Republic of Tajikistan must organize constant monitoring of the achievement of equal opportunities for men and women in the given sphere.

Monitoring results will be highlighted by Mass Media. 
CHAPTER 5. Mechanism of ensuring equal rights of men and women and equal opportunities in the exercise of such rights.

Article 18. Authority of the Government of the Republic of Tajikistan on ensuring equal rights of men and women and equal opportunities in the exercise of such rights.

The Government of Republic of Tajikistan, with the purpose of ensuring equal rights and freedoms of men and women and equal opportunities in the exercise of such rights and freedoms within its competence, shall:

· elaborate a united state gender policy aimed at the achievement of the social equality of men and women in all spheres of the state and public life and guarantee the effectiveness of this policy;
· draft republican programs on ensuring gender equality and the exercise of gender equality rights; and
· direct and supervise the activity of the executive organs of the state power and hukumats in the areas of the protection and achievement of gender equality, the selection and appointment of women to responsible positions, and the upbringing of the young generation of the governing personnel among girls and women.

Article 19. Authority of state organs on ensuring gender equality in the Republic of Tajikistan


The organs of State power, with the purpose of ensuring gender equality in the Republic of Tajikistan, must enforce compliance of the Law within their area of competence.

The organs of state power, with the purpose of ensuring gender equality, must publish annual reports on the implementation of the Law in the mass media of the Republic of Tajikistan.

Article 20. Participation of the public unions in ensuring equal rights of men and women and equal opportunities in the exercise of such rights.

Trade unions and other public unions, including those created for the purpose of realizing the constitutional principle of equal rights and equal opportunities for men and women, have the right to:

· participate in the elaboration of the decisions of the state organs and hukumats in respect of equal opportunities for men and women in the social economic sphere; and
· represent and protect rights of men and women in courts and other state organs.

Article 21. State review of compliance of legislation with state guarantees of equal gender rights and equal opportunities in the exercise of such rights
Supervision of the compliance of legislative and other normative acts with state guarantees for equal gender rights and equal opportunities in the exercise of such rights is to be conducted by the general prosecutor and other prosecutors of the Republic of Tajikistan.

Article 22. Liability for violation of the Law

Juridical entities and physical individuals bear responsibility for any violation of the Law as established by order of the Republic of Tajikistan.

Article 23. Effectiveness of the Law

The law is effective upon its official publication.
( ABA/ CEELI Tajikistan Comment: This definition derives from Article 1 of the Convention on the Elimination of All Forms of Discrimination Against Women to which the Republic of Tajikistan became a party on 26 October 1993.


(( ABA/ CEELI Tajikistan Comment: This clause derives from Article 4 (2) of the Convention on the Elimination of All Forms of Discrimination Against Women to which the Republic of Tajikistan became a party on 26 October 1993.





 


*** ABA/CEELI Comment: Institution or organization of any property form is taken to mean any institution or organization formed under the Constitution of Tajikistan, adopted on 6 November 1994, (art. 12) and the Civil law, Part I of Tajikistan, adopted on 30 June 1999, (art. 236).





**** N.B.  According to the preamble of the Law, the Law regulates relations with the purpose of ensuring equal rights for men and women in the social, political, and cultural spheres, and in any other sphere. Thus, monitoring gender equality in accordance with Article 17 would seem to require monitoring all spheres referenced in the preamble. 








